. LOCALITIES MAY CHARGE RENTS FOR USE OF THE PUBLIC RIGHTS-0OF-
WAY TO PROVIDE NON-CABLYE SERVICES, AND MAY REQUIRE CABLE
OPERATORS TO OBTAIN FRANCHISES TO USE PUBLIC RIGHTS-OF-WAY
TO PROVIDE NON-CABLE SERVICES.

AL Summary.

This section addresses the gquestions raised by the Commission i 9 101-105 of the
NPRM as to how the classihcaiton of cable modem service as an interstate information service
aflects local authority to require a {franchise, local authonty (o manage the public nghts-of-way,
and local authority to charee o fee for use and occupancy of the public rights-of-way 1o provide
non-cible services. ALOAP concludes that (a) localitics have the right 1o charge a fee for use
andd eccupancy of the public rights-of=way to provide non-cable services and (b) the
classification of the service docs not affect local authority 1o franchise use of the public nights-of-
way. or lo manage use of the pubhc nights-of-way  The sections that the Commission relies upon
10 sugpest that no additionat authority may be required (Sections 621 and Seciton 624, 47 U S.C.
§§ 541 and 544 respectively) do not support that proposition. In lact, Sechion 621 as wel) as the
legislative history suggest that an operator who wishes to provide non-cable communications

. . . .o - . 34 " .
service may be required to obtain additional ithorizations.”  See Part 1V D | infra.

.p.rc-‘cmpﬁngiﬁll also does so without the shightest evidence that there is a problem that needs 1o be
addressed. and indeed (as shown above) with affirmative cvidence mits own reports that there 1s no
problem . For the Commission 1o preempt focal authority in the face of these defects would thus be
arbitrary and capricious. Home Box Office Ine. v FCC 567 F.2d 9(D.C Cir 1977).

" See HR. Rep No. 98-934 at 29 (“H R 1103 preserves the regulatory and jurisdicttonal status quo with
respect to ron-cable commumications services™); at 60 (* The Commuttee intends that state and federal
authority over non-cable communications services under the status quo shall be unalfecied by the
provisions of Title VIE7) at 63 (“10as the itent of subsection (d) that, with respect 1o non-cable
communications services, both the power ol any state public utility commission and the power of the FCC
be wnattecied by the provisions of Tide VI Thus, Tale VI is neatral with respect to such acthoriy ™)



B. Local Governments Are Justified inFranchising Cable Operators to Use and
Occupy the Rights-Of-Way to Provide Non-Cable Services Because
Operators Arc Burdening the Public Rights-Of-Way in Different Ways to
Provide Non-Cable Services.

Before examining the particutar issues rmsed by the Commission. tweo (actual points must
be emphasized

l. Franchises are often service-limited by agrecement. The [ranchises issued by local

governments 10 cable operators are often service-spccitic.  As almost all franchises in force today
arc the product ol nepotiation under 47 U S5.CC. § 546(h)(the informal rencwal provisions o f the
Cable Acl), the scope of a franchise is a rcllcction ol the result of that negotiation

Broadly speaking, franchises take two different approaches to service authernzation. In
some cases. the final franchise authorizes the cable operator to use and occupy public rights-of-
way to provide cable services and other non-cable communications services. Under this type of
franchise, a single document will be a rellection of the locality's authority under litle VI, and its
authority under state law and the local charter  An example of this type of [ranchise is the
franchise for Madison. Wisconsin. In Scctions 19 | and 19.2 of that franchise. the parties agreed
that the franchisce had authority under the franchise "to provide Cable Modem Services and that
the revenues from Cable Modem Serviee shall he included in gross revenues {or the purpose of
computing and paying Frinchise fees.”  The authorization does not depend on the Cable Act's
defnition of cable service, nor does the paymeni of fees turn on whether cable modem service 15
a cable service or not. The authorization and the fee payment for cable modem service arc
distinct from the authorization and fee requirement with respect to cable service.

I'he sccond approach is reflected in the Ventura, California, franchise. There, the cable
franchise authorizes the operator to use and oceupy public rights-of-way to provide cable

services only. Inorder for the cable operator 10 use and occupy the public rights-of-way to



provide non-cable communications services. it must obtam such additional authorizations as are
required under focal Faw. In Ventura, at the same time that the cable tranchise was issued. the
operator entered mto an agreement which penmitted it to use and occupy the public nghts-of-way
to provide non-cable communications services, subject to the payment of tees (in this case, the
fevel of fees was i part tied 1o the fees paid by other, similar users of the public rights-of-way).
In Ventura there s a documentary separation between the cable service grant and fee and the

non-cable service grime and fee. but the practical result is the same as in Madison: the operator 15

lree 1o provide the services it chooses 1o provide, subject to agreed conditions.”

The approach taken by municipalities serves an important competitive interest. While
(here can be substantial varation from state 1o state, in general, i order for a company (o install
facilities in public rights-ol-way lo provide only information services. an anthonzation from the

. . . S . .
local [ranchisimg authorny s required.”™ While some states exempt common caimier telephone

7

5

facilities trom local [ranchising requirements,”” very few if any, exempt facilities-based

miormation service providers 1rom those requirements in cases where no telecommunicattons

. <8 . . . .
services are mvolved.™™ At leastil state Taw does not prevent st the entity may be required (o pay

By obtaming a separate authorization, the cable operator is in a position 1o ensurc that he is treated no
worse than othrer companies providing similar services, while the City is tn a position 1o ensurc that the
eperator gains no compelitive advantage by virtue ol the grant of the franchise 1o provide cable service.

“ See. e g, San Francisco Administrative Code § 1123
Y See e g, California PUC Code § 7901,

"The Public Utility Comnission of Texas explained this distinction in its Comments in Docket No.
02-33, In the Matter of Appropriate Framework Jor Broadband Access to the Inferact Over Wireline
Facilities, filed Feb. 15,2002, “Additionally, the Texas PUC beheves that the classification of wireline
broadband Internet aceess services as information services could possibly reduce the Texas PUC’s
regalatory authority over muicipal franchise fees for the use of public rights-of-way. In 1999 the Texas
Legishature passed House Bill 1777 (HIB3 1777) which authonized the Texas PUC to develop a uniform
method for caleulating municapal franchise compensation for aceess o public rights-ol-way by Certified
Feleconmmumicitions Providers (CTPS). The Texas PUC pomts out that the classification of wireline
broadband Tternet aceess service as an imformation service may prevent these providers from gaining
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afee foruse of the public rights-ol-way. By charging cable operators for use and occupancy of
the public nghts-of-way when providing information services, local governments ensure that
Lacines-based nen-common carrier providers of information services are able to compete fairly
and clicctively.

2 The factlities required to provide cable modem scrvice place significant additional

burdens on the public rights-of-way. While not determinative of tocal franchising, management

or lee authority, 10)s important to understand that the construction associated with providing non-
cable services s substantial, and that the work places substantial additional burdens on the public
nghis-of-way ™ The C1C Report, see Txhibit G, concludes that “cable modem service burdens
the pubhic nght-of-way significantly more than does video-only cable service. because modem
service requires a Gar more elaborate cable system than does video ™" Among other things:
nperadimg cable systems to provide cable modem service olten requires installation of additional
and signihicantly Targer power supphes and efectronic equipment cabinets.®" In addition, in order
to provide adequate upstream capacity for non-cable services, the operator will typically nstall

_ ‘ ~ 62
more nodes, and more fiber.

access to public nghts-of-way pursuant to the state-appeinted municipal franchise fee formula offered lo
CTPs under HB 17777

* See Andrew Afflerbach, David Randolph, “The Impact o fCable Modem Service on the Public Right-
of-Wav,” June 2002 (the “C1C Repont™), attached hereto as Exhibn G. Columbia Telecommuntcations
Corporation 1s an engineering firm that specializes in advising local governments in cablc television and
other communteations-related matters. The lirm is a leading expert in the design of institutional nehvorks

and cable television technology generally. The C'TC Report was prepared for the purpose of these
comments, and illustraies the differences in network architecture beiween a cable service-only system and

a system designed amd bult 1o provide cable modem services as well as video services.
“CrId it

" 1d i 101

Y an
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Beernnime i the 199075 and contininng, oday, cable operators have engaged 1 extensive
construction u the public rights-of-way as they have upgraded their systems so they could
provide cable modem services. As the CTC Report confirms, none of this extensive construction
would be necessary simply to provide video-only services.” In other words, cable modem
systems are duferent from cable-only systems, impose greater burdens on local governments and
make more extensive use ol public property. His therefore reasonable for local governments 1o
expect additional compensatton for the use of their property.

In additon, operators often complain that the facihties that must be instalted are different
from those installed to provide video programiming, and cannot be underground, or can only be
partially wndergrounded. Thus, communttics which have stnietly enforced undergrounding
requirements for purposes of cconomic development and publice safety are bemg asked to carve
out excephions to the rule for cable operators so that cable operators can provide non-cable
services.” Forthermore. operators do not simply provide cable modem service 10 video
programming subscribers. In Montgomery County, Maryland, for example, cable modem
service is offered as o standalone service.” and so some [acilitics and cquipment are beimng
installed that are nsed solely to provide non-cable services

C. Cable Modem Service Includes Scrvices Which are Cable Services.

By its lerms, 47 U S C§ 542 reaches aff revenues derived from the operationt ol a cable

system to provide cabte services. What happens, thei, when cable services are bundled with

Ll 20

61 o - “ P . : . :

Seeidat 16 (“cable modem upgrades have shifted most of the equipment burden from private property
and the to the public ROW [T}t may be more cost effective for a cable operator to focare its hubs in
underground vauldis in the public night-of=way thai in profit oriented buildmgs ™)

“See Ftter Decl



non-cable services?  The 1984 Cable Acts lepislutive history makes it clear that bundling docs
not transtorm a cable service into o non-cahle service.
e manner i which a cable service is marketed would not alter its
status as o cable service. For instance, the combined offering of a non-
cable shop at home service with service that by ilsell met all the
conditions of o cable service would not transtorm the shop at home service
to a cable service or transform the cable service mto a non-cablc
COTNMUNICAlions scrvice.
FORFHIS.COAN atd68t. Theeefore, 47 U S.C 0§ 542 by its terms reaches revenues from
cable modem serviee because (as the Commission recognizes), cable modem service includes
vible services As broadband technology evolves, it is expected to provide an alternative means
lor delivery of video services and other services that fit well within the detinition of cable
service. Indeed, the very structure of the cable modem service — very wide capacity downstream
and hmited capacity upstream - snggests that the service may be of particular interest 1o those
who wish 1o take advantage of services. such as streaming video services, that allow the user to
- - - t)(‘ 1 o - -
receive a torm ol video on demand.”™ Today, operators are selling video and modem services in
67 : . ol S :
combination; ™ in the future, as a practical matter, the modem service may inchide or subsume
the video services  Ineither case - whether the operator sells an explicit bundle of “cable

services” and “non-cable services” or sells a single product that includes both, under 47 U.S.C.

s L . . 68
§ 542(b), localitics are entitled 10 compensation.”

* Broadband Bringing Home the Bies, suprea at 9§-99.
" See Declaration of Andrew Etter. attached hereto as Exhibit F.

“The phrasing of 47 U S.C_§ 542(b) is odd. It does not state that localities may levy a fec only on “cable
service revenues.” 1tstates a fee may be levied on revenues derived from the “operation” of the cable
system to provide cable service. The Telecommunications Act’s legislative history states that the section
“does not restrict the right of franchising authorities 10 collect franchise fees on revenues from cable
services and cable-related services,” 1R Rep. No. 104-204, a1 93 (1995). Given the nature of cable
modem service and the wav s marketed, all revenues from the service could properly be lreated as
“eable-related



1. The Cable Act Permits Cities To Charge Fees For Use and Occupancy of
Public Rights-Of-Way Te Provide Non-Cable Services.

/ Sast practice

ALY 105, the Comnission concludes that revenue from cable modem service 18 not to he
included i the cateulation of franchise fees. 1 bases this decision on the plain meaning of
Section 622(b), as amended by the 1996 Act. As even the Commission should recognize,
however, prior the adoption ol the 1OU6 Telecommunications Act, cable operators were oblhigated
to pay a lranchise tee on all revenes of the cable system, including cable modem service.

Belore 1996, the franchise fee permitted umder 47 H.S.CL§ 542(h) reached the “cable
operator’s gross revenues derived  Trom the operation ol the cable system.”™ The
Tclecommuications Act of 1996 wmended that section so that the franchise fee reached the
“cable operator’s gross revennes dertved  Trom the operatton of the cable system 1o provide
cable serviees.”™ We believe there 1s no real dispute thit under the pre- 1996 version of the Cable
Act, a franchise lee could be charged on cable modem service. The question 15 whether
Coneress meant to prohibit fees on cable modem service and other non-cable services when
Sectton 622 was amended in 1996, The cable indusiry would no doubt hke to read the provision
to prohibit all fees on nen-cable services, whether those lees are imposed pursuant to Section
622(n) or nol. Bul. the legaslaitve history points to a dillerent resull: Congress intended, at a
minimum to allow localitics to require fees on non-cable services as permitted under their
veneral state and local law authority. not 10 prolmbit lees altogether. The Congressional concern
was that, absent the additional Tangunage, operators might be required (o pay a fee on
lelecommunications services even where a fee could not otherwise be levied consistent with 47
U.S.Co§ 253(c) The law, in other words, permits localitics to continue 1o charge lees for use of

the pubhic rights-of-way (o provide non-cable services subject only to limits thal apply under 47



FES.CL§ 253(0) to telecommunications services. Not ondy s this iterpretation conststent with
the plamn language of the Act and with the legislative history ol the amendiment to Section 622,

but 1115 the only mterpretation that avords cinsig, signihcant constitutional issues

2 The legistative history.
The 1996 amendment (o Sechion 622 was designed 1o draw a line between

telecommunications services and other scrvices provided via a cable system. The former would

be subject 1o fees under 47 1.S.C0§ 253, not 'Title VI

Sithsection (b) amends sechon 622(b) of the Communications Act by inserting the
phrase “lo provide cable services™  This amendment makes clear that the
franchise fee provision 1s notintended to reach revenues that a cable operator
derives for providing new telecommunications services over its systein. but only
the operator’s cable-related revenues.

LR Conf. Rep Noo 104-458, at 180 (1996)."
1he Report also states:

The conlerees miend that, 1o the extent under state and local law,
telecommunications services, including those provided by a cable company, shall
be subject to the authority of a local government to. in a non-discriminatory and
competitively neutral way. manage its public rights-ef-way and charge fair and

reasonable fees.
H R Cond Rep. No 104-458, at 1X0 (1996).
Representative Dingell was even more explicit:

Mr. Speaker, | want to say a few special words aboul the concerns of our |ocal
¢lected officials ... This conference agreement strengthens the ability of local
governments 1o colleet lees for the use of public rights-ol-way. For example, the
definition of the term “cable service™ has been expanded to include game
channels and other interactive services. | his will resull in additional revenues

" See afvo 652(¢)(2 K B), which states that “an operator of an open video system under this part may be
subject to the payment of fees on the gross revenues of the operator for the provision of cable service
tmposcd by a local franchising authornity or other governmental entity, in heu of the franchise fees
pernutied under section 6227 This, along with section 253, supports the proposition that Cengress did
not intend for ayone 1o escape regulation or compensation, and m fact ensured that every known
technology of the e would have to pay compensition.
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fHowing fo the cities . At the same ime state and local governments retain their

cxasting authority 10 impose fees on telecommunications providers, including,

cable companies that effer telecommunication services.

112 Cong. Ree HTTS6 (Statement of Mr. Dingelly (February 1, 1996).

Fhe report suggests that in Congress” view, operators would either be providing (a)
lelecommunications services subject to a tee under Section 253 or (b) services covered by the fee
provided for i Sechion 622(b). But at the very least, the 1996 amendments make it clear that
Congress did not mtend 1o prolithit fees on the provision of services that fell outside the ambit of

Section 622(b), and mstead imended to allow localities to charge such fees under state and local

law = in the exercise of their raditionad authority, unaffected by the limitations of Title V1™

3. The text of the Act confirms that additional fees are permitted

The statute s designed to allow additional fees to be levied under non- Iitle VI authonty
Section 622¢e). 47 TLS.CL 8 542(e). makes it elear that a fee is not a “lranchise fee” subject to the
S Iranchise fee cap unfess it s mposed epon the “cable operator. . solely because of 11s status
as such.”™ A Clity that could charge o tee for use and occupancy of public rights-of-way by an
entity that constructed o facibity to provide only information services can charge a fee o a cable
operator who engages in thatt siene activity; the fee 1s imposed on the operator not because of the
operalor’s status as a provider of cable services, but because the operator 1s using the pubhic
nghts-of-way to provide non-cable services. The exceptions set out in Sectron 622(p)(2), 47
TES.C08 542(e 0 2) confirm the poinl. Those exceptions allow states and [ocalities (o require
operators Lo pay fees similar to those paid by others who are plainly not subject to Title VL
Hence, the 3% franchise [ee limit does aot apply to taxes, lees or assessments “of genceral

ipphicability. ™ including taxes, fees and assessments “imposed upon both utilities and cable
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operators o1 their services...” The notion rellected in the exceptions is that operators are subject
lo any number of nondiscniminatory fees that are not exclusively levied on cable operators.
Thus, a lecal povernment or locality could charge both a cable frunchise fee, and a fee on
revenues from telecommunications services (or any other services) consistent with these

Provisions.

/ This construction is compelled by Section 601
Reading the Act 1o permit localities 1o levy a fee on cable modem seivice 1s compelled by
Section 60 H(¢) of the T'elecommunications Act of 1996, which states that the statute "shall not be
construcd to modify, supersede or impair any federal. state or local law nnless expressly so
provided” hnplicd preemption is. in other words, prohibited ™ Neither Seetion 622 on jts face:
nor the legastative history states that local governments can only charge franchise fees for cnble
services  One therefore cannot leap lrom the narrow result compelled by the change to Section

622 (o imply a broad preemphon of local authority to charge fecs.

E. Basic Principles of Constitutional 1.aw Require The Commission to
Recopnize Local Authority To Charge Fees.

/! Stare and local authority to regulaie the use of public land is an essential
attribite of state sovereignty.

Justice O"Connor wrote in New York v United States, 505 U.S. 144, 187 (1992) that
"'some truths are so basic that. like the air around us. they are easily overlooked.”™ One such truth

is that state and local governments have domtinion and controb over state and municipal public

™ The focus on telecommunications Services suggests that, in Congress’s view, information services
would be treated as cable services.

"R, Conf. Rep. No. 104-458. a1 201 {1996). As introduced in H.R. 1555, this provision was originally
Brmnted o “Parts Thand 111 of Fitle 1T of the Communications Act.” See FLR. 1555, 104" Cong. (1995) at
124, wirodueed May 31995 but thas Binitanion was Jater elnniated. making it applicable 10 the entire

bt
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lands. including pubhe rights-of-way

En the preeminent case on tederalism, M Culloch v. Maryland, 17 US. (4 Wheat)) 316
(18 19), the Court announced the doctnne ol ecnumerated powers: the federal government may
exereise only the powers delegated 1o itm the Constitution, and the states and the people
reserved all powers nol enumerated or reasonably implied. fod at 384-88. In 1858, the Court
cxplained the tundamental notion of tederalism: dual sovereignty. “The powers of the general
vovernment, and of the state. although both exist and are exercised within the same territorial
limits, are yet separate and distinet soveraignhies, acling separately and independently of each
others within their respective spheres.™ Ableman v Booth, 62 U S, (21 How.) 506, 516 (1858).

As carty as 1818, the Court held that a state’s right to control the property within its own
borders wis an essential part of its sovercipnty as a state ' United States v Bevans, 16 11.S. (3
Wheat ) 536, 380-87 (1818). In the seminal case of Pollard v, Hagan, 44 US. (53 How } 212
{1845). the Supreme Court was “lor the Birst time - called upen 1o draw the line that separates
the sovercignty and punisdiction of the government of the union, and the state governments,” over
the ownership of and yursdiction over Land. fof. at 220, [n a dispute hetween partics claiming title
nider separate state and federal grants. the Couart held that the land was the property of the state,
not the federal povernment. so that only the State had the authority to grant the land. Jd. at 230.
[he Pollard Court held that the federal govemment’s exercise of a power of municipal
sovereignty over inds within a state would be “repugnant 1o the Constitution.” el at 224

This right of eminent domain over the shores and the soils under the navigable
waters, for all municipal purposes. belongs exclusively to the states within their

respective territorial jurisdictions, and they, and they only, have the constitutional
power to exercise 1t To give o the United States the right to transfer 1o a citizen

A stite may be able 1o Tt focal authority to recover fair inarket value for use of the public rights-of-
way (depending upon state Law), but the point here is that the federal government does not have the
authority 1o mtrude upon those state-locat rights.
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the titke ta the shores and llic soils tinder the navigable waters, would be placing in
their hamds a weapon which might be wiclded greatly to the injury of state
sovereignty, and deprive the states of the power to exercise a pumerous and
important 1lass of police powers.

fdal 230

tn Hicks v. Bell, 3 Cal. 219 (1 853), the Supreme Courl of California confidently held:

In reference ta llic ownership of the public lands, the United States only occupied
the position of any private proprietor, with the exception of an express exemption
from State (axation. | he mines of gold and silver on the public lands are as much
the property of this State, by virtue of her sovereignty, as are similar mines in the
lands of pnivate citizens. She has. therefore, solely the right to authorize them to
be worked; 10 pass [aws for their regulation; 10 license miners; and to affix such
terms and conditions as she may deem proper, 10 the freedom of their use. In her
legislation upon this subject, she has established the policy of permitting all who
desire i, 1o work lier mines ot gold and silver, with or without conditions; and she
has wisely provided that their conflicting claims shall be adjudicated by the rules
and customs which mity be established by bodies of them working in the same
vicimity.

[ the free-handed regukatory authority tound in {f/icks v Hell has been croded by steady
expansion of Congress' Commerce Clausc authority over the last 150 years, the underlying
premisc remains as truc as ever. "Ownership ol submerged lands--which carries with it the
power 1o control navigation, fishing, and other public uses of water--1s an essential atiribute of

sovereigmy.” United States v Alaska. 521 U.S. 1. 4 (1997) (emphasis added)

2 State and Local Governments are entitled to recover the fair market value
of state- and locally-owned land

Virtually all of the cases that address sovereign authority m respect of publicly-owned
fand arisc from the needs ot government (whether federal, state or local) to exploit a valuable
resource—public land -~ for the public benetit. Government at all levels has always exploited
public Land ownership through arrangements as varied as the possible combinations of the
different sticks i bundle of rights entailed in the ownership of property will allow. In New York,

as catly as 1789, an act of the legislature was passed. exempting the discoverers of gold and
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of the yicld, for the space of 21 years from the time of giving notice of the discovery; and
forbidding the working of the same after the expiration of thut term: Sce I Laws of New York,
124 tn 1827, another act was passed, which declares that all mines of gold and silver discovered,
or hereafter (o be discovered, “within this State, shall be the property ol the prople of this State,
in their right of sovereigmy.” See | Revised Statutes, 281

OYRHAS cFIIAY TAOPCQED cBLILIIV/I LY AT Ladivt T s o PR T I .

commercial entitics for their use of Tocal public property lor private economic gain IS
wmmbignous: and iCis not limited 1o the cxploitation of mineral rights. St Lowis v, Western

Uinton Tel Co 148 LS 92 (1893) .,.._:- -q- Cable Co v Ciry of Newport. 76 S W 159 (Ky.

! e Co

LO03Y, Western Union Tel Coov. Cliy of Rivhmaond. 224 VS 100 (1912) Q.,._ ﬁ- el Cah

v City of Rickhmond. 240 118 252 (1919). One turn-of-the-century case construing the
applicability of a federal taw o a telegraph company s use of local pubhe prope 1y frao ed he
isue explicitly in terms of the panity of proprictary rights in private and public

The Congress of the United States has no power 1o take private property tor

pubiic purposes without compensanon, and it can no more take the property ot a

date or one of its municipalities than the property of an mdividual. The acts of

Congress . conferred on the defendant [telecommunications company | no right
10 use the streets and alleys of the city ... which belonged to the muncipality.

| — ¢ : .
W Tel Cable Cooat 160
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the Constitution itsetl. The Tonnage Clause, U.S. Const.ant. 1, § 10, CL 2, has be cuhsteagd 1€

prohibit “all taxes and duties regardless of thetr name or form ... which operate to
charge Tor the privilege ol entering. trading 1w, or lytng ina port” _,_Sf Mallory Lines v State o



Mabama, 296 1) S.261.265-06 (1935). The provision was added to the Constitution hy the
Framers. i part, according 10 the Supreme Court, because the Framers had " doubts whether the
commerce clause would accomplish that purpose.™ Jd at 265 Owing Lo this conslitutional
impediment, 1 this one context States are himited to the recovery of costs associated with
servicmng vessels and pohicing their ports.  Outside of that hmuted context, States have far greater
discretion to exact compensation Tor the use of public properly. Consequently, any limitations
on local governmenl discrenon to require compensation anise out of state law. not tederal law.,
I-ven where Congress has broadly preemplted State and local regulation, it has carved out
an exception for Lawws relating to the exercise of sovereign rights over property. See, e.g..
California v FERC. 495115490, 490-499 (1990) (alfirming construction of section 27 of the
I'ederal Power Act to protect proprietary activilics).  That is. the Commerce Clause — and law
adopted pursuant to it - may acl o broadly preempt local authority 10 regulale a parbicular
interstate activity, but may nol compel the state 1o dedicate propenty io that acuvity. or grani

rights in state property. or forego compensation tor use and occupancy of property.

3 Commssion Preemption of the Right to Charge a Fee for the Use of
Public Property to Provide Information Services Would Raise Significant
Issues Under the Fifth Amendment
In 1903 the Kentucky Supreme Court insisted that “the Congress of the United Stales . . .
can n o morc lake the property of a state or one of its municipalities than the property of an
individual." Postal Tel Cable (o a1 160. Fighty years later, the Supreme Court crased any

doubl. holding the Fifth Amendment “encompassfes] the properly of slate and local governments

when it 1s condemned by the United States.” (7.5 v, 30 Acres, 469 U.S. 24.3) (]984)



The property added to o cable system 1o provide cable modem service significantly
icreases and alters the burden on public property, as we have already shown.” “The
Commission would be granting that right to use and occupy public property in the tace of agreed
contracts that detine the nature and purposes for which state and local property may be occupied.
ttas physical occupancy that is ot issue here - and physical occupancy always raises significant
takings wssues. Loretto v, Teleprompter Manhattan CATV Corp., 458 'S, 419, 426-27 (1982).
I'he property at issue is extraordinanly vaduable in strictly financial terms: According 1o 2 recent
paper compiled for TeleCommlnity, an alliance of local govermments and their associations thal
advocate for focal governments™ iterests on matters of federal telecommunications and
broadband Tegislation, the value of the public rights-o-way ranges from a conservative $3.5
trillion 10 a potential of $10.9 trillion ™ Applying the lowest corridor enhancement factor now
cmployed by appraisers suggests the value 1s $7.1 tiilhon. These results are consistent and
conservative when measured agamst comparable transachons reported by federal government
agencies, mcluding the LS Depariment of Transportation, the National Oceanic and
Atmosphene Admimistration, and the Burcau of Leonomic .f\nalysis.75

Hence, preempting focal authority to charge rents for use and occupancy of the pubhic
rights-of-way o provide cable modem service would raise stgnificant Ftfth Amendment 1ssues.
Those 1ssues cannot be avoided by pomting o Scehon 622, and concluding that Congress (a)
authonzed cable operators (o usc pubhc property for any purpose; and (b) set the price for use.

In o takings context, the legislature cannot both commandeer property and then {ix the price for

"CTC Report at 2,

" Vatuation of the Public Rights-of-Way Asser, TeleCommUnity Alliance, March 2002, available ai
hiip-//www telecommunityalliance org/images/valnation2002 doc/. See also Study of Utiling Access 1o
City-Owned Right-of-Way. Trexas Municipal f cavue. reprinted m NATOA Journal of Munmcipal

I clecommunications Policy, Sumimer 2000, a1 30



s wse. Monongahela Navigation Co v (1.5 148 1LS 312,327 (1892)( By this legislation,
Congress seems to have assumued the right 1o determine what shall be the measure of
compensation. But this s o judicial function, and not a legislative (|u(:5|i0n.")7(7 And, it would be
htzarre o charactenze the “rent”™ authorized as anything but arbitrary, since it would atfow an
operitor who delivered video services via a “cable modem’ service hiterally to reduce rates 1o
near zero - hardly fair market compensation for use of the public rights-of-way. tt would be no
more valid than it the federal Burean of Land Management adopted a regulation prescribing that
all state and local mineral leases of public Fand be deemed to authorize the extraction of lead for
aroyally: and, at the same time, 10 permit the nnanithorized extraction of gold for [ree. The
difference 15 obvious [rom an exanination of the estimated, immediate impact of the
Commission’s cable modem Declaratory Ruling. By conservative estimates, the Commission
Ruling is reducing compensation lor use ot the public nights-of-way this ycar by about $284
mithon, and within a few years, local government fost revenues will be over one-half a billion

i
dollars annualty.

1. Compussion Preemption of State and Local Laws Requiring
Compensation for the Use of Public Property 1o Provide an Information
Service Could Raise Significant Tenth Amendment [ssues

(1 1s additionally questionable whether Congress can regulate states or localities outside
of the context of “generally applicable laws' consistent with the Tenth Amendment. “Most” of
the Supreme Court’s T'enth Amendment jurisprudence | has] concerned the auhorny of

Congress to subject state governments to generally applicable laws.” New York v U S, 505 U.S.

Chd s,

T onthe other hand, the federal govermment is purporting 1o regulate the property of the states, and 1o
cstablish the terms and conditions under which that property may be used, significant Tenth Amendment
sues would be rarsed.

s See suprain 25,

]
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144, 160 (1992); sec also South Carolina v. Baker. 485 1.5, 505, 514 (1988). In Reno v
Condon 528 LS 141151 (2000), the Court expressly reserved “the question whether general
apphcability 1s a constitutional requirement for federal regulation of the States.™ The proposed
admuistrative preemption of state law at issue exceeds, or at least touches the outer boundaries
ol federal power, inter «alia because itis not generally applicable and becausce it commandeers
state and lecal public property in the service of a federal regulatory program.

The conmmandeering of pubhic property mn service of a federal regulatory program 1s no
less oflensive 1o the sovereignty of stale government than the commandeering of 1ts legislative

processes. New York at 161,

The Constitution therefore requires that the Cable Act be read (o permif
focalities 1o charge franchise fees if there s any possible reading of the
statnte under which such charges would be permissible.

Ihere are, in short, cnormous constitutional 1ssues that would be rised 1f the Cable Act
were read to preempt locat authonty 1w charge fees for use and occupancy of the pubhic rights-of-
way. Because of that, Supreme Court precedent makes it clear that the Cable Act must be read to
permit localities to charge fees unless there is no possible reading of the statute under which such
charges could be permtied. Thus, for example, Gregory v. Asherofi, 501 US. 452,464 (1991),
held that intrusions on traditional state authority will only be given effect when a statute’s
language makes the Court “absolutely certain that Congress intended™ such a result. The rule,
deseribed by Professors Witliam Eskadge and Philip Frickey as “super—slrong,”‘m “increases
Congress’s political accountability by forcing it to state explicitly a decision 1o erode state

anthority and reduce the benefits of federalism-—such as “decentralized government that [}b’

more sensitive 1o the diverse needs of a heterogeneous society fand that] increases opportunity

Ly
L



for citizen involvement i democratic processes” (that accrue to the polity.™ Particularly given
the impact on busic frastructure and on the public of the upgrades associated with providing
cable modem service s fair to expeet that had Congress imeant Lo intrude so extraordinarily
nto stale soveretgnly 10 would have done so directly - and taken the responsihity for the
results. ™ 1t did not do so, and therelore the Constitution requires that the Act be construed to
preserve local authority to charge a fee for use and occtipancy of the public rights-of-way to
provide mformation services if at all possible:

Where an admmistrative mierpretation of a statute invokes the outer hmits of
Congress' power, we expect a clear indication that Congress itended that result.
See Edward J. DeBartolo Corp. v Florida Gulf Coast Bldg & Constr. Trades
Conneil 485 U S 368, 575 (1988)  This requirement stems [rom our prudential
desire not to needlessly reach constitutional 1ssues and our assumption that
Congress does nol casually authorize admintsirative agencies to interprel a statule
to push the limit of congressional authority. See ibid. Thus, "where an otherwise
acceptable construction of o statute would raise serious constitutional problems,
the Court will construe the statute to avord such problems unless such
construction s plunly contrary to the intent of Congress.” DeBartolo at 575.

Sofid Waste Agency of Northern Cook County v US. Adrmy Corpy of fngineers, 531 .S,
159,173 (2001). Sec also, IN.S v St Cyr, 333 U8 289.299-300 (2001) (“[H]f an
otherwise acceptable construction of a statute would raise serious constitutional

problems, and where an alternative interpretation of the statute ts *fairly possible.” see
Croseeli v, Benson, 285 1182262 (1932). we are obligated 1o construe the statute to

avoid such problems. See Ashwander v. 1VA, 297 115288, 541, 345-48 (19536)
g@mﬂgilskrldéc— I & Phihp . Frickey, Quasi-Constitutional Law.: Clear Statement Rules as

Constitutional Lawmaking, 45 Vand 1. Rev. 593, 623(1992)

" lack W. Campbell. Regulatory Preemption in the Gareia/Chevron Era, 59U, Pitt. L. Rev. 805, 816
{1998).
X0 . L, . ]

Ihe Commission’s decision 1o announce thit cable operators need not pay fees, at the same time that H

tells consumers 1o Jook 1o local governments for protection against cable modem abuses, is an unfortunate
eximple ol a federal avency passing the buck in two senses telling consumers 1o look (0 local

[,
[



(Brandeis. ) concurning), United States ex rel Attorney General v Delaware & Hudson
Co 2153153060, 408 (1909).7) Ilere, as we have shown, reading the statute to permil
fovahties to charpe fees on cable modem service s entirely consistent with Congressional
mitent.

0 The tnternet Tax reedom Act does not affect the right of localities 1o
Charge rent for use of the public righis-of-way, and the fees challenged
here are tnthe nature of rents, not taxes.

The Commission supgests thal Congresstonal concern with taxes on Internet service as
reflected in the Internet tax Freedom Act, Pub. 1. No. 105277, Div. C, Title X4, §§ 1100-04,
P12 Stat 2681, 2681-719 (1998), 47 U.S.C.§ 151 nt, may somehow justify preemption of fees

[or nse and occupancy of the publte nights-ot-way to provide cable modem service. NPRM

1105 That is pot so.

First, the Tnternet Tax Freedom Actis about taxes. not rents. 1t does not purport to limit
charges for use and occupancy of pubhc property. While the Commission has confused the
distinciton between a tax and a charge tor use and occupancy of the public rights-of-way in the
past. there shouk! be no doubt at this poit: o franchise (ee 15 not o tax." Sceond, to the extent

that it relers to cable systems at all, the lmemnet Tax Freedom Act assumes that cable medem

vovernments for protection, white taking the hucks from local government required to provide that
protection

N See Ciry of Dallus v FCC 118 1 .3d 393, 397-98 (1997) (“Franchise fees are not i tax, however, but
essentinlly a form of rent: the price pasd to rent use of public right-ot-ways. See, e g, Ciry of St Louis v
Western Union Telegraph Co., 148 ULS. 92 (1893)(noting that the fec pard to a municipality for the use
of its rights-of-way were rent, not a tax)”). State courts have reached the same conclusion. See, e g.
Sontinwest Gas Corp v, Mohave County, 937 P 2d 696, 700 (1997) (“A franchise being akin (0 a Jease, it
arguably follows that a county sheuld be able to charge rent as consideration for the use allowed.”), City
of Litite Rock v AT & I'Conmunications of the Southwest, fnc . 318 Ark. 616, 888 S W .2d 290, 292
(1994) (tranchise fees are rental paymnents for use of municipal right-of-way), Berea Cotlege Unl v. Ciry
of Berea 691 S W.2d 235 237 (Ky App. 1985) (Jranchise fee is rental for the usc of city streets), Pacific
Tel & Tel Coovo Cry of Los Angeles. 440 Cal 2d 272,282 P.2d 36, 13 (1955) {franchise fee 1s “not a tax”
hutcompensation tor the privilege of usig the sireets and other public property within the territory
covered by the ranchise™).
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services are eable services, and are subject to franchise fees. The Act goes out of its way to state
that such fees would remain perfectly valid ™ 15 anything, contrary to the Commission’s
supgestion, the Internet Fax Freedon Act suggests thal Congress understood thal localities were
chargmg rents Tor use of the public rights-ol-way 10 provide cable modem service, and that
Congress believed that practice was law(ul.

7 It is sound public policy to allow communities to charge fair
market value for property used

Arpuments above show that the Commission cannot prohibit localitics from charging fees
for the usce and occupancy of public rights-of-way 10 provide cable modem service, regardless of
the wisdom ot that practice. However, it is worth einphasizing that 1t 1s good public policy to
charge private compantes lair value for property used

Uhis Comnussion has long recognized thal requinmg communications companies to pay
fair market value for the inputs used in their business encourages competition and economic
deployment of resources. The Commission’s spectrum auction, for example, gencrated huge
revenues for the Treasury, but the effect was (o encourage competition and deployment, rather
than discourage 1, The Commsston concluded:

“the competitive bidding process provides incentives for licensees of spectrum to

compcele vigorously with existing services. develop innovative technologies, and

provide improved products to reahze expected earnings. In this way, awarding

spectrum using competitive bidding ahigns the licensces’ interests with the public

interest inefficient utilization of the spectrum. As onc commenter observes,

“IsJuecesstul bidders are those that not only place a high value on the property

relatrve to other auction participants, but also have the financial capability to
support their bids." 8

* § T104(8)(b) specifically excludes franchise fees fraom the tax definition.

ECC Report 1o Congress on Spectrum duciions. W Docket No. 97-150, Report, FCC 97-353, at
§IV(BY 1997y



Ihe same is true wath respect to charging tor use ol public rights-ot-way . allowing
locahtics to charge fair value will not discourage usc of the public rights-of-way il an enterprise
s sound: but it wall discourage uncconomice uses

[ndeed. the recent problems in the broadband industry generally have been exacerbated

by over-mvestiment. The fast ting the industry needs is an incentive 1o misallocate resources.*

Charging foir market value for the use ot nights-of-way will help companics make more rational
mvestment decisions, As the Third Report notes at § 62

“there has been a recent slowdown i investment caused by the economic
downturn generally, and more particularly. over-butlding by carriers, over-
manutacturing by vendors, over-capitalization by linancial markets, coupled with
tnrealistic market expectations by investors. [Analysis] conclude that. although 1t
will take some time tor the industry to absorb excess bandwidth capacity and
mcrease uthzation ol existing asscts, the recent slowdown in investment has not
heen canscd by a sfowdown in consumer demand.”™

Charzing lees tor use ol the public nghts-ol-way prevents what would otherwise be
substantial subsidhes rannimge, tfrom the public o cable operators. The industry consistently
underestimates costs associated with use of the pubhe nights-of=way.  The costs involve tar more
than the direet costs of oversecing public night-of-way construction {costs associaled with
permitting and inspecting. for example), coordmating public right-ot-way construction (police
supervision and tralfic control) and responding to construction-retated complaints. Construction

. . X5 : . 3 -
reduces the Nife of the roadway,” reduces the space avarlable in the roadway (o others, makes

L See Briow Leal, Baitling Werves of Woe: Once high-flvmg mdustry getting swamped,” Crain’s Chicago
Business. 'eb. 25, 2002 (“As companies rushed to install fiber optic cables — the autobahn of the new
cconomy  they went overboard. Now, the capacity ghut has cost telecom companies billions of dollars,
with no lorsecable return on their mvestinent.”); Tefl Sonth, Fiber-Opric Fallour, Billions Were Wasted in
Freuzv re Build Nemwvorks. 90 of which lie Dormant. Rocky Mountain News, May 6, 2002, at I1B; Jon
Healey, Telecon's Fiber Pipe Dream, Los Angeles Times, April [, 2002, at A1 (“The problem was that
oo neny companies had the same dream. and they built 100 many digital toll roads 1o the samce
destmation. )

Crhassan Farak g San Francisco State University, The Effect of Utility Cuats on the Service Life of
Pavements i San Franciseos Study Procedure and Findings (1995); IMS, Infrastruciore Management
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coordination of public projects more dificnlt (and expensive) and often damages vital utility
mirastruciure in ways that may not be detected until much later. As importantly, construction
mmposes sigmbicant, uncompensated costs on the public. In some cases, those costs are as simple
(and as significant) as delays in tratfic and damage 1o vehicles,* but in other cascs, crtcal
neeess routes 1o Jocal businesses are cut off.*7 In some cases, the impact can be fairly described
as disastrous.™ The University of Minnesota has concluded that installation of utility
mdrastructune inmposes substantial costs on the public.sg

While the problems descnbed above are not unique to cable, 1t is also true that the
upgrade of cable systems to provide cable modem service places substantial addittonal strain on
pubhic and private property, as we discuss infra Unless local govemments. as trustees of the

pubbic orght-of-way can charge a foir market rent for cable operators” use and oceupaney of the

_.%Tcr\;ic;_'-f.;nlmi,_ Estimated Pavement Cul Surcharpe Fees for the City of Anahcim, Califorma Arterial
Highway and Local Streets {(1994).

“ Lyndsey Lawton, Hidden Cost of Road Tear-ups: D.C Taxpayers Struck With Bill for Trench-
Weakened Streers. The Washington Post, March 153, 2000, at Al

v Lyndsey Lawton. Despate Promises, Road Work Still Chaotic, Only 1 Cut Coordinated Our of 307
Permitted. The Washington Post, August 13, 2000, at CT; Lyndsey Lawton, Mavor Vows to Bring Order
to Street Work: Longer Moratorinnm on Trenches Is Possible, The Washington Post, March 28, 2000, at
1

* Joanna Glasner. High Bandwidih Bureaucracy, Wired News, March 25, 1999, Rachel Horton, Crry
Urges Conservation After Water Line Slashed, lrving News, July 1114, 1999, at 1A, Rani Cher Monson
and Melissa Borden, 3,600 Lose Emergency Phone Service, Arlington Morning News, July 16, 1999, s
IA; Stephen C_ | ehr, Road Kill on the Information Highway, The Washington Post. March 21, 1999, at
AV Jin Hannah and Cindy Schroeder, Fiber-optic cut disrupls business computers snarfed in Kenfon
Co., The Cinemnati Enquirer, February 28, 2001; Blake Morrison and Amy Mayron. Buried Sione May
Have Caused Break Submerged Block Diverted Auger to the Side, Piercing Gas Line. St Paul Pioneer
Press, December t3, 1998, at tA.

Ry . . . “ - .
Raymond I Sterhing, Uneversity of Minnesota, Indirect Costs of Utility Placement and Repair Beneath
Streets (1991),



public right-ol-way to provide cable modem service, a direet subsic will run from 1o

. DY . . . .
the industry.” There is no possible reason to allow such a subsidy

. THE FOCT TRAL A OULVILT &3 130w s . R
Authority To Manage Public Rights-of-Way or To Require Franchises.

mavraa srun R -

Much of the foregoing analysis with reggect 1o the right to charge feos 1s also apphicable
to local rights to require franchises or other authorizations for the provision ol cable medem
corvice M franchise is property. and property rights are defined by state law See e g, McKay
v S 199 1 3d 1370 (Feo Cir 1999) (Fhhe teial court was correct o look to Colorad: Jaw to
JETCIMUINEG 11 0 UHNICTC WD o pIUpioniy s semee s be v
protects rather thun creates property interests T osoe Iso, Board of Regents of :“ eves v. Roih,

JOR U'S. 564, 577 (1972) (existence of a prope interest is determined by reference to “existin

ilips v

cules or understandimgs that stein from an independent source such as state law™
Wayshington Legal Fonne 574 U S, 150 (1998) {(Tasmuch as Federal Constitution protects
rather than creates property Interests. existence of property mterest is determined by reference t
CXISLINE FUITS OF UHUCI QI sirs s 2o ,

Lee 232 .0 1556 (7" Cir. 2000) (Conrt ol Appeals Took  to stale property la 1o determine
whetber a derendant’s nterest in a marital home was ap perty interest subjc o forfeiture
Wilson Industries, Inc. v Aviva America, Inc, 185 <.3d 492 (5" Cir. 1999) (For purpose of
action brought under jurisdiction of Oy ter Continental Shelt Land Act (OCSLA), ithe laws ¢

cach adjocent state are the faw of the U nited States Tor that portion of the Quter Continental

0 Cansimers should not be forced 10 pay such a subsidy. A recent economic analysis of cable modem
service indicated that federal intervention on behall of the cable modem industry 1s unnecessary and
would most Bkely have anti-compettive eifects. Jerry A, Hausman, Gregory Sidak. and Hal J. Smger,
Cable Modems and DSL: Broadband Iiterner Aceess for Residential Customers, The American Leonomic
Review 302307 (200 0)(“Cable fivms are positioned 1o dominate the broadband industry as they have
dominated the delivery ol muln chinnel video proy aming. )
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Shel). Palm Beact Isles Associaies v {78208 1 3d 1374 (Fed. Cir. 2000) (1ite to the beds of
man ipable waters of the United States is enther 10 the state in which the waters are located, as
matter ol state sovereignty. or in the owners of the land bordering the waters; whether in the one
or the other 1s o question ol state law). As o matter of state law. there is certainly nothing
extraordmary about granting rights for specilic purposes, and requiring additional authorizations
where a grant is 1o be used for a different purpose; as we have shown this is a common practice
in the cable industry.

lhus, the question is whether federal Tow musr be read to supersede slate law and 1o
somchow (i) generally permit inlormation service providers Lo use sovereign state properly
without authorization 1o install facilities; or (b) permit cable operators, in particular, to avoid
awmthorization requirements that apply 1o those who would use public rights-ot-way to provide
information services merely because they hold a franchise to provide cable services.

As to the {irst point. the information scrvicesicommon carrier services distinction was
mitially drawn to draw a line between pure transporl common carrier services, which would be
regufated. and other service;,  which would not be subject to regulation. The distinction was
intended 1o deseribe the bounds of the Commission’s Title 11 authonty. and to incidentally guide
the cxercise of slate authorily over intrastate cosnmunications by wire. /d There was never any
suggestion that the Commisston cver intended, or ever thought it had the authority, to exclude
information service providers from the obligation to pay lor, and obtain permission lo use
property that did not belong to them. Ihere is nothing in the Telecommunications Act that
somchow tansforms the regudarory distinction and grants properly rights to informaltion scrvice

providers. To the exient thal the Telecommunications Act addresses local property interests, it

preserved them, as the Commission has recognized  /n the Matter of Classic Telephone.
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Memorandum Opinion and Order, 11 FCC Red 13,082 013,097 at 9428 (1996)(Scction 253
permits localities 1o require (ranchises for use and occupancy of the public rights-of-way), Ciry
of Dalfas v FOC 165 F3d 341, 348 (5™ Cie. 1999)(localities may require open video systems (o
obtain franchises)

Nor is there anything in the Cable Act that would require the Commission te conclude
thitt cable operators arce somehow entitted to. or should he accorded, a special exemption from
Iranchising requirements that may apply to entitics that wash to place non-carnier tacilities in the
public nghts-of-way to provide mformation services.

Fhe Cable Act recoenizes that cable systems can be used to provide non-cable
communications services. However, as we explained above, the Cable Act was specifically
structured o maintain the status guo with respect to the treatment of information service
providers See, e g 47 U.S.C08§ S41{d)H2) (nothing in Act shall be construed to allect state
authority 1o regulate cable operator provision of non-cable communications services provided
over a cable system). Congress plainly contemplated that additional authorizations might be
required 10 provide such services. See HR. Rep. Noo 98-934, a1 29 (“H R. 4103 preserves the
reputatory and jurisdictional status quo with respeet 1o non-cable communications services™); al
60 (“The Committee intends that state and federal amhonty over non-cable communications
services under the status quo shall be unatiecied by the provisions of Title VI7), at 63 ("t 1s the
intent of subsection (d) that, with respect to non-cable commumcations services, both the power
of any state public utihty cammission and the power of the Commission be unallected by the

provisions ol Title VI Thus, Titke VI is neutral with respect to such authority™). Furthermore,

Congress re-emphasized thts pointin 1996, when it adopted amendments to Section 621

Seetion 02 1{h)3HA)., 47 LLS.C§ S41(M3)(A). provides that a cable operator engaged 1n the



provision ol relecomnmmications services ‘shall not be required 1o obtain i franchise under this
ntle for the provision of (clecommunications services.” That provision would have been wholly
unnecessary had Congress behieved that a grant ol a franchise inherently exempts a cable
operator [rom a duty to obtain additnonal authorizations lo provide services other than cable
services.  The reference to “under this title” is also signtficant. ‘lhe phrase was added just beforc
the adoption of the Telecommunications Act, and was ntended to protect local authonity to
require Iranchises lor the provision of teleconununications services | tpermitted under stale law.
Thirt is. Congress preserved the general right to require franchises under state law; only the right
lo requure a franchise to provide telecommunications services as a pari 0f a cable television
tranchise based solely on hitle VI was climinated. The Conference Report explains: “The
conferces mtend that, 1o the exient pernuissible under State and local law, telecommunications
services, mcluding those provided by a cable compiny, shall be subject tu the authonity of a local
covernment to. in a nondiscriminatory and competitively neulral way, manage its public rights-
ol-way and charge fair and reasonable fees 7 It i1simpossible tu imagine that Congress somehow
intended o create a broader implied exemption (rom tranchising for cable operators acting as
information service providers than it explicitly created for cable operators acting as
telecommunications service providers.

| he sections the Commission relies upon (o draw 11s tentative conclusion that additional
authorizations may not be required are not to the point. The Commission relies on Section
624(b) - but as we have already explained, that provision does not act to broadly preempt local
authority to franchise the provision of information services. What is notable is Section 624(1),

which states that a franchising authority may not ¢stablish requirements “regarding the provision

or contents ol cable service. except as provided inthis title.” here is comparable. ifROt ooy



